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1. Introduction
In any vibrant democracy, it is the judiciary that is entrusted with the responsibility
of the law. “The judiciary must protect the citizen against (the) violation of his
constitutional or legal rights, and it must stand between the citizen and the
state as a bulwark against executive excesses, and misuse or abuse of power
by the executive,” the Supreme Court (SC) of India had noted once.405
however, India’s judicial institutions, led by the same SC, have been accused of
functioning in a manner that has often not been able to protect the citizen from
violation of her constitutional and legal rights. A look at some of the courts’ recent
pronouncements reveals that the criticism is not unwarranted. In a context when
the ruling dispensation is relentlessly targeting rights and freedoms of religious
minorities – especially Muslims – this refusal of the court to act as bulwark against
executive excess, means the violation of the constitutional and legal rights of a
section of the nation’s population go unchecked. This does not bode well for the
trust that minorities have in the majesty of the courts. This short note examines
how the higher courts in India - Supreme Court mostly as well as state High
religious minorities in the recent past, drawing on a few topical case studies.

2. The Supreme Court and updation of Assam NRC406
The harbinger of the current turmoil over citizenship enveloping the country, the

what was originally intended as an attempt to preserve Assam’s ethno-linguistic
integrity was allowed to evolve into a tool to target the region’s linguistic and
ethnic minorities. The oversight of the judiciary over an administrative exercise
has resulted in a situation where, according to legal experts, it is impossible to
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The Court’s

fact, directly contributed to the level of bureaucratic discretion involved in the
process, which typically resulted in further targeting of minorities. The Court has
Tribunals (FT), despite studies revealing that the FTs have discriminated against
particularly Muslims.408 These FTs will now determine the fate of the 1.9 million

centres, with their families separated and with no mechanism to get out.409

3. Facilitating the CAA, and quelling anti-CAA dissent410

discriminatory”411. A host of petitions - over 140 at last count412 - have been
413

Despite such fundamental

matter or providing a stay on implementation of the Act. There is no news when
of more than 70 days. This has contributed to the volatile situation in the country,
with anti-CAA protests expanding far and wide. The Chief Justice of India (CJI)
heard only after people stop violence - a reference to anti-CAA protests, which
407

https://thewire.in/law/nrccase-article-21-supreme-court
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law or the equal protection of the laws within the territory of India.”
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have largely been peaceful except where the State has exercised force. This was
listed by a former Chief Justice of the Delhi High Court, as one of the SC’s many
recent missteps.414
The state response to anti-CAA protests has been brutal, particularly in states
over the police. Executive excesses have resulted in the violation of various
constitutionally granted fundamental rights, including the rights to life and
liberty, free speech and expression, and the right to peaceful assembly. A spate
415

remains in

all of them Muslims. And in national capital Delhi, organised violence against
Muslims raising their voice against the CAA has resulted in over 40 deaths, with
the count still rising as this review was being written.
India’s courts, despite ostensibly setting high standards for itself in the past416
have, with some notable exceptions, failed to uphold these basic rights for its
minorities. While the SC has taken suo motu notice of the matter of an infant dying
in the cold after being brought to the prolonged sit-in led by Muslim women at
Delhi’s Shaheen Bagh, and also separately heard on the matter of the protests
various violations of fundamental rights. It refused to hear pleas against the
excessive use of force against students at the Jamia Milia Islamia (JMI) in Delhi,
and referred the matter to a lower court (the Delhi High Court), which denied
JMI students interim protection and deferred the case by a month and a half.
notice of, including protestors and innocent Muslim bystanders being shot and
without due process; Muslim children being illegally detained and tortured; and
Muslim children being interrogated by police in Karnataka for organising a school
414
missteps/cid/1744687
415
more persons as a preventive measure.
416
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play critical of the CAA.417
Despite the SC’s laxity regarding the suppression of dissent against the CAA,
some lower courts (at the High Court level) have provided glimmers of hope.418
A prohibitory order in Bengaluru city was struck down by the Karnataka High
their dissent on government’s decisions about issues of importance.”419 While
ordering the release of 21 accused in anti-CAA violence in Mangaluru, the
Karnataka HC reprimanded the state police for its “deliberate attempt to cover
up police excesses while whimsically implicating innocent persons”420. Courts in

government and ordered the furnishing of documents detailing police action.

illegal detention of numerous prominent human rights defenders. And yet, a
bench of the same Allahabad HC rejected a petition by student bodies against
Firozabad local authorities for disallowing their peaceful protests, noting that
such protests would “not be in national interest”421. And in an example of apparent
state police had his imminent transfer fast-tracked. The case was referred to a

417
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421 Allahabad HC refuses to issue directives for permission to anti-CAA stir
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4. Inadequate defence of civil liberties in Kashmir422
The judiciary, especially the SC, has come under criticism from constitutional
scholars for having “dodged, ducked, evaded and adjourned” several cases
relating to personal liberty in Kashmir.423 After the recent abrogation of Article
370 and Internet shutdown--which had become the longest ever imposed in a
democracy, and left Kashmiris’ livelihoods and the local economy in “tattered
ruins”424 - the SC called for a “review” of the blockade, but stopped short of
ordering any substantive actions, leaving it completely up to the executive. The
right to access the Internet was earlier recognised by the HCs of Kerala and
Guahati (Assam) as a fundamental right, but the SC failed to provide any relief
to Kashmiris. And while SC noted that the repetitive imposition of Section 144
orders was an “abuse of power”425, the SC again left the review of such orders
up to the executive, which has historically failed to uphold basic human rights in
Kashmir. The matter of thousands of Kashmiris being locked up without charge
has also not warranted the SC’s attention.
Another recent example of the Indian judiciary’s failure to uphold basic human
rights in Kashmir was in the case of illegal detentions of children, which was
426
Dismissing a
accept the authorities’ version of events, which had disregarded media reports as
detentions of Kashmiri children at all. When the petitioners brought up the case
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has been described as having caused an “epidemic of dead eyes”428 and “the
429

petition. In December 2016, the SC heard the same case and remarked that it
would direct the government to stop its use of pellet shotguns only if there was
no violence, no stone-throwing and students returned to class. The SC dragged

between mid-2016 and end-2018 - blindings that could have been stopped if the
SC had taken a stand.430

5. The Ayodhya Verdict
Another recent example that shook Indian minorities’ faith in the Indian judiciary’s
the Ayodhya case, when a 5-member bench of the court unanimously awarded
a temple. This was done even as the court acknowledged that the demolition

The verdict of the SC has been picked apart by legal and constitutional scholars431,

been punished for failing to provide evidence of their exclusive possession of the
other hand, were not asked to demonstrate their exclusive possession of the
site. The Court also ordered the central government to formulate a scheme to
facilitate the construction of the proposed temple, raising serious constitutional
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6. Conclusion
In a democratic system, the tussle between the judiciary and the executive is a
constant battle. In the past, India’s courts have had a middling but respectable
record of pushing back against executive overreach and defending individual
liberties. Scholars have shown that judicial institutions have historically tended

increasingly siding with the dominant narrative of the ruling dispensation. This has
left India’s religious minorities vulnerable like never before. Some lower courts
have shown admirable resolve in defending constitutional ideals, but the SC the watchdog of the Constitution and the ultimate protector of the fundamental
rights of the people of India, including that of its religious minorities - has largely
or not it deserves the constitutional faith that the people of India repose in it, and
whether or not it lives up to those expectations
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