Mass Discriminatory Deprivation of Nationality

5. The Risk of Mass Discriminatory Deprivation
of Nationality caused by Updating the
National Register of Citizens in Assam
4th September 2019
The Supplementary List of Inclusions and Exclusions (also called Final NRC) of
Assam was published on 31st August 2019, raising fears that it risked arbitrarily
depriving the nationality of close to 2 million persons and rendering them
stateless. International law prohibits the arbitrary deprivation of nationality and
obligates states to avoid statelessness, while guaranteeing the right of every child
to acquire and preserve their nationality and to be protected from statelessness.

from NRC is left stateless. The populations at risk are overwhelmingly from minority
descent - with high percentages of women, children and daily wage workers, all
among the most marginalized and excluded communities. The discriminatory and
arbitrary manner in which this procedure is being carried out is causing despair
among many and has, to-date, resulted in 58 suicides in recent months.133

1. Background

Accord signed in 1985 between the Government of India and representatives of
the Assam nationalist movement at the end of a long-drawn, often violent period.
The movement had, as its principal demand, the preservation of Assamese ethnic
agenda which primarily targeted those of Bengali origin. This culminated in 1983

from it134, is contrary to the basic principles and values set out in the Constitution
to protect minorities.
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rendered stateless, locked up in detention centres, or excluded as disenfranchised
citizens. There is no extradition treaty between India and Bangladesh, nor does
Bangladesh or any other country recognise those excluded as its citizens,
creating a risk of mass statelessness. This amounts to discriminatory deprivation
of the right to a nationality protected under international human rights norms and
standards. India is a party to most.

2. Undefined timelines

by the Supreme Court (SC), the apex court of the country, with the Government

th

update process by 1st January 2016. This has been revised several times. A total
of 32,900,000 applications were received by the application deadline of 31st
th
December 2017,
th
July
2018, with 28,983,677 names. A claims and objections process was opened on
25th September 2018, giving the 4,070,707 excluded from the complete draft
received, as well as about 200,000 objections135, the bulk of the latter, according
to media reports, on the very last day for accepting objections.136 Initially planned
st
for publication on the 31st
August
2019, excluding a total of 1,906,657 persons. These left out persons will get an

determine citizenship and detect illegal migrants.137 Despite the show of due
process, those whose appeals before FTs are unsuccessful will remain excluded

135
136
was the spearhead of the Assam Movement
137
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3. Arbitrary procedures and systematic discrimination

person (parents or grandparents), with a clear mapping of his or her relationship
to that person through a family tree, to include all other persons claiming descent
from the same legacy person. A set of admissible documents were prescribed as
proof of citizenship of the legacy person (List A or Legacy documents). Another
list provided illustrations of kind of documents needed to prove the family
relationship of the applicant to the legacy person (List B or Linkage document).

Discrimination and arbitrariness lie at the heart of this failure: populations have

used to verify claims depending on whether they come from someone deemed

procedure to identify them.138

on the assumption that only Assamese-speaking and some indigenous groups

As an illustration, of the total 32.9 million applications, 4.7 million were made using

139

This has disproportionately impacted minority women deemed
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discriminations. 140
them to be accepted, opening the door to arbitrary rejections – during physical

children to their parents. 141

cases it is being reported, despite the rest of the family having been included.142

for written/oral evidence of parents as admissible - seems not to have helped
matters much.

July 2018, thus excluded. Descendants of DV and DF were also included in this
adhoc exclusion.143 In recent months, state government has undertaken special

144

In many such cases, applicants were unable to attend

hearings arrived late, in some cases on the very day of the hearing, whilst the
hearings scheduled several hundred miles away. Most such cases, as well as
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145

whilst most such persons had been marked as Doubtful Voter arbitrarily without
any investigation whatsoever and disenfranchised since 1997, now even their

objections against wrongful inclusion, including removing the bar on number of
and that of a penalty against false and frivolous objections. All these the further

146

When it was reported to

This resulted in objections hearings being conducted ex-parte147, further making

objections made against them.

4. A context of discrimination and exclusion
This follows a pattern in how minorities, particularly Bengali-speaking Muslims,
have been targeted in Assam’s history of identifying and incarcerating make(Expulsion from Assam) Act, 1950 to identify suspected foreigners and the Election
of this targeting. At best, shoddy investigations are made before referring these
cases to Foreigners’ Tribunals (FTs). That FTs, set up in Assam in pursuance of

outcomes are foregone conclusions. The Foreigners Act 1946 shifts the burden
genuineness of his or her claim. The fact that victims are mostly destitute and
accessible, makes this threshold arbitrarily high.
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A recent investigation into working of Foreigners Tribunal, based on applications
In the tribunals studied, nearly nine out of 10
cases were against Muslims. Almost 90 per cent of those Muslims were declared
148

Every person the investigators found who had faced the tribunals was from
Bengali-speaking ethnic group. Decisions by the FTs were deeply inconsistent,
most having been passed ex-parte. Manned mostly by mid to senior lawyers,
rather than judges, FTs followed varying procedures, on how notices should
be served; whether grounds for complaints could be seen by applicants or
their counsels; what documents could be submitted, the content of those
statements; the time the accused had to produce witnesses and how witnesses
be conducted. Some FTs accepted verbal explanations for variations in age or
basis of what defendants called clerical errors. In most cases witness testimony
under extraneous pressures, to declare more foreigners, diluting their ability to
act as objective tribunals following due process. Since 1985, FTs have declared
63,959 persons were declared foreigner through ex-parte proceedings, i.e. the
accused were not present to defend their case.149

without regard to the ability of these bodies to make the life and death decisions
In making appointment of
FT members, government sharply reduced selection criteria: advocates with 7
years of experience, and retired civil servants too were eligible to apply, where
as FTs were meant originally to be presided by senior judges. Appointments
made recently, are contractual, one year at a time. A two-day programme of
150

148
149
2019.
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orientation training was all it was felt was needed by these members to start to
discharge their duties.151 The recent amendment to Foreigners (Tribunal) orders
1964152
remote. Allowing DMs to refer to FTs case of appellants for opinion as to their
being foreigner (governed by Foreigners Act 1946), as part of the appeal against

judge merit of an appeal before initiating proceeding (Sec. 10), defeats the very
purpose of the appeal, adversely impacting the chance of appellants getting a
fair trial. And allowing FTs to determine their own procedures (Sec 17) encourages
arbitrariness in the working of FTs, that we demonstrated earlier on, has resulted
in serious miscarriage of justice. Given the politicisation of FTs, especially with
an eye to target Muslims, the newly established FTs are not inspiring much
the rules, also proposing model rules for all FTs to use as standard procedure in
153
But there seems little chance that these challenges will
be given due consideration.
State and central governments have of late repeatedly made the point that those
whose appeals are rejected by FTs will still not be deemed foreigner, and they
will still be able to avail of redress mechanisms. But reading Sec 6 of the rules, it
is clear that those whose appeals are eventually rejected will automatically and
parallelly have been proceeded against under Foreigners Act, 1946, thus also

these cases will be nigh impossible.

1964) play out, there are two possibilities for all those who are ensnared in these

detained for more than three years.154
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155

and the sheer hopelessness of detention conditions. Victims are detained in
conditions like convicted prisoners, but without enjoying associated rights,
government revealed that 25 persons had died in detention, including a 45-daysold child and an 85-year-old partially immobile man.156
detention centres in the SC has resulted in minor relief for the detainees without
mitigating their stateless status: detenus having done more 3 years could be
released, subject to execution of bond with two securities, and their biometric
157
With the threshold being what
it is, the relief has meant little help to most detenus.
The other possibility, given it will be impractical (and a very bad press!) for the
state to detain all those among the 1.9 million declared foreigner, will be to strip
million excluded from the draft list (July 2018) have had their biometrics recorded
will have their biometrics shared across the various databases maintained by
welfare authorities nationally, to prevent them from obtaining aadhar and
entitlements.158
list.

central ministers, have been reported expressing concerns at the reported large
Sarbananda Sonowal, is reported to have said that the Centre may consider a law
to remove foreigners who could have entered the list and add genuine citizens
who could have been left out. And his deputy, Finance minister Himanta Biswa
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already started fresh strategy on how we can drive out the illegal migrants and

159

unsuccessful attempts by the Government of India to salvage the damage of the
attempting to amend the Citizenship Act, 1955. The Citizenship Amendment Bill
having entered India – either legally or illegally - from neighbouring countries,
whilst excluding Muslims from this scheme.160 Already all except Muslims from
general amnesty from illegal immigrant status.161 The bill lapsed before it could be
time round, the party could might be better able to cobble together a majority.

5. Due Process under a cloud

to be completed in a time-bound manner, due apparently to what the SC claimed
a Government of India statistic from December 2001, the Court stated that there
were 12 million illegal Bangladeshi immigrants in India, out of which 5 million
were in Assam.162
Government of India does not have “accurate estimate of such illegal migrants,
including Bangladeshi immigrants living in the country.” 163
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about the SC’s role in this exercise. The Supreme Court bench hearing the Assam
164

Justice Gogoi was elevated as the

Chief Justice of India on 3rd

6. Unheeded warnings

Government of India in June 2018, communicating concerns that “local authorities
in Assam, deemed particularly hostile towards Muslims and people of Bengali

the updated register poses a dire risk to thousands of Indian citizens who may
165
In
since, reiterating their concerns and issuing warnings.166
none of these letters have elicited any response from Indian authorities. Just prior

of undermining the religious freedom for vulnerable religious minorities”.167 And
2018, claiming “there are early signs of genocidal process”.168

164
8th Aug. 2018

165

of June 2018.
166
167
168

60

