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1. Introduction
th

the face of an abundance of media reports indicating largescale detention of
minors in security forces crackdown following governments’ abrogation of Art
370 of the Indian Constitution in the state. The BBC, in a report on 23 September,
spoke to 17 families whose children were detained by the police.204 Washington
205
A report by Indian news portal,
force their families to pay for their food while in custody.206 Similar accounts
were reported by The Quint.207

children had been detained in Kashmir since 5th August 2019.208
echo these.209

For the highest court in the land to refuse to take more seriously the grave
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allegations involving detention and torture of children in Kashmir, raises serious
various international standards relating to protection of children and the right to
life and liberty, that it has committed to. This utter disregard for procedure, let
alone morality, to assess state practices in Kashmir, by those whose very raison
d’ etre is to act to prevent executive excess, speaks of how Kashmir’s reduction
to being a zone of exception has been further reinforced, where normal rules and
laws do not apply, and its citizens denied the most basic rights.

since the security clampdown on the 5th of August 2019. It seeks to explore the
role of the justice system in enabling the continued violation of the rights of
the children to protection from exploitation that they are guaranteed by India’s
Constitution and her international obligations. We report on a lawsuit brought
before the Indian Supreme Court challenging illegal detention of minors in
Kashmir, and its casual dismissal there, before examining some of the evidence

2. Kashmiri children: Bearing the community’s burden
The abrogation of Article 370 on 5th August 2019 by government of India started
what would be a long-drawn haul of uncertainty, protest and a communication

in Kashmir continue to protest by following a civil curfew, businesses remain
areas following which armed forces and police have conducted nocturnal raids
and detained young men. To counter these arrests, communities have put up
barricades of tin sheet and dug up roads leading to these areas in a bid to prevent
forces entry.
The months following the abrogation of Article 370 also saw a ban on gatherings,
both political and religious, latter including Eid (August 2019), Muharram
restrictions on congregations and taking out processions, authorities imposed
late night curfews. When despite this, processions were taken out, authorities
cracked down, tear gassing, pepper spraying, beating and chasing away
protesters. Later many young men including minors have been detained. These
measures coupled with the way the state managed to abrogate Article 370 – the
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assurance against forcible integration with India – has created an atmosphere
of an impending doom for Kashmiri youth. Kashmiris have been at the receiving
end of gross human rights violations, both documented and undocumented for
managed to isolate Kashmir from the rest of the world rendering them helpless. It
and drastically reduced the access of people to these services. In essence
Kashmir continues to be an open prison where millions of people continue to
be deprived of the most basic rights, even as international organizations express
helplessness.

3. The farce of a judicial review
clampdown in Kashmir on 5th
September 2019.210 Basing their contention on several reports appearing in the
international and national media revealing detention and custodial torture of
physical assault of children and reported deaths, in security forces crackdown
against civilians in Kashmir from 5th August 2019. They asked for (i) a detailed
status report from the government detailing the whereabouts and medical status
of all children cited in the media reports, (ii) an age census of all children under

Juvenile Justice Committee (henceforth JJC), the apex supervisory institution for

th

petition. Yet the report contained a list of 144 children that, information provided in
the report revealed, were detained by state authorities from between 5th August
and 25th September. Most of them were released on the day of detention, but
17 spent much longer periods of time in police custody, in complete violation of
laws and procedures for minors. Characteristically, the report assured that the

210
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JJ Act), 2013.

Juvenile Justice Board and cannot be lodged in a jail with adults. Section 18 of
211

for keeping peace) is the statute of choice for forces in Kashmir for preventive
213
detention.212
1978, also

JJC reveals that 70 children - including a 9-year-old, and two 11-year-olds, all
An additional 9 children - including a 13-year-old from Budgam, who was kept
in custody for 5 days - were shown as being kept under “preventive” detention.214
Thus, by the police’s own admission, at least 79 children - more than half of
even if some were for only a short period. And yet the report claims no minors
were detained and no laws had been broken.
The report has other absurdities galore. The police claimed that a Washington
Post215
in the petition, was “based on wrong reporting”. And yet, 14-year-old Farhan’s
name is mentioned in the police’s own list of incarcerated children (no. 69), listed

211
212
213
or the maintenance of the public order”.
214

215
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as being detained under Section 107 and Section 151216

list of juvenile detainees (no. 66). The report has several other inconsistencies217

Faced with these grave lacunae in JJC’s report, and forced their hand by the
rd
December, after
independently applying its mind. In its fresh second report, the JJC submitted
that all detentions of minors in the state were in accordance with the law and
that there have been no illegal detentions of children.218 A 3 member bench of
the SC, in its hearing on 13th
of the JJC - which is not available in the public domain - the Court agreed to
oblige but warned that it would not entertain any further challenges against the

were released on the same day. Are you aware what 15-year-olds are capable of
219

4. Blind to injustice
reports emerged on the 10th
the JJC report, countering the state’s version of events. JJC report had claimed,
the boy was picked up and released the same day. The boy, an orphan, revealed
that he was thrashed before being taken to the police station.

216
217
218

219
Children In Kashmir
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“I started bleeding; but they showed no mercy and took me to the police
station. My grandmother had sent me to a baker to buy bread. I showed
them the loaf and told them I had no parents. But they paid no heed and
(-name withheld-, 9 years)
Following his detention and release, the boy has become a recluse. He dreads
moving out, “fearing re-arrest.”220
The Quint reported on another child, Arif221, one of the three taken into custody
222
:
“We were playing in the park when we were picked up. We weren’t pelting
they pushed us into the Rakshak and hit us repeatedly. They even thrashed
us with sticks. Then we went to the police station. They kept us in lockup for

“I am scared that the police will pick us up again and lock us up, which is

lock-up at any stage, and states that all dealings with apprehended children
workers. 223
Earlier, The BBC, in a report on 23 September, spoke to 17 families whose children
were detained by the police.224
“They came around midnight. They took my husband away. Then they asked
14-year-old boy).

220
221
222

223
considerate and in the best interest of the child.”
224
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The husband, who was released later, said:
“When I go there to see him (son), he starts crying. He says, ‘why did they

Another man, whose son was taken away, revealed a similar story:
“We were asleep. They (police) knocked on the door at 3.30 a.m. They said,
open the door or we will break it. I got up, switched on the light and opened
with guns. I became numb. When they were taking him away, they said they
would release him soon. We were pacing around the garden the whole night.

where we travelled to various parts of Srinagar, Baramulla, Bandipora and parts of
South Kashmir, speaking both to minors who had been detained – ages between
juveniles that news reports seem to suggest. We came across many cases where
minors had been detained and tortured in custody. Many children were detained
along with adult family members, including their fathers and brothers, and were
released only after repeated interventions by community members. We came
across minors who were beaten ruthlessly by the police and central paramilitary
personnel, resulting in serious injuries, including fractures and rupture of ear
drums. Minors and their families narrated painful accounts of how children were
detained and beaten in custody. In none of the cases were children produced
Act 2013. A common threat used against families was the booking of the children
penalties.

of a minor who had been booked and lodged in the sole Juvenile Home in
Kashmir, at Harwan.
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Testimony
Victim is a 16 year old male, who, the police admits was one of the 144 detained
by them after 5th August 2019. Respondent and his family refused to give consent
to use the victim’s name, and hence names and any identifying markers have
been masked. Date of interview: 12th December 2019.

respondent at 8 pm on 11th of August and started to ransack everything that
then dragged the respondent’s father from his house and took him to the
to then bring the respondent to them, which they did the next day, 12th of
The respondent was detained in the police station and kept in the same cell
alongside his father. The father was released from custody on 14th August.
The same day, the respondent was shifted to Harwan Juvenile centre, along
with three other minor detainees, where he was lodged for three further
on 18th of August.

TESTIMONY

The respondent’s father, a labourer, is the lone bread earner of the family.
Family members said that were shattered when police took away the
father and then their young son as well. They are haunted by the unsettling
thoughts on the day of incident when police broke into their house – among
the casualties was respondent’s sister who in fear of forces, jumped out of
the window, breaking her leg, and had to be hospitalised. Family members
live in constant fear of the police, and are afraid of speaking to anyone. The
respondent’s father is worried about his family and the education of the
respondent. The respondent said he was asked in school about his arrest
by his classmates, but he is determined to work hard and make his family
proud.
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PS: Respondent’s father informed later that on 14th December, Police charged
the respondent afresh, invoking Section 307 IPC (– attempt to murder, a serious
charge).
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Despite evidence which was available to the court when it heard the account on
13th December, 2019, the 3-member bench, in its concluding remarks challenged
the petitioners version of violations, claiming that media reports “…had not been

225

5. Kashmir: A Zone of Exception

torture or other cruel, inhuman or degrading treatment or punishment; Article 37
(b), that no child shall be deprived of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the law
and shall be used only as a measure of last resort and for the shortest appropriate
period of time; Article 37 (c), every child deprived of liberty shall be treated with
humanity and respect; shall have the right to prompt access to legal assistance

persons to be separated from adults and brought as speedily as possible for

Indian Constitution also enjoins on the state to create conditions for healthy

225
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for Children, 2013, calls for creating a caring, protective and safe environment
for all children and commits to taking special protection measures to secure the
rights and entitlements of children in need of special protection. The regime for

provisions. It states, among others that juveniles shall be apprehended only in

And yet reality is so far distanced from precepts - only this is more a trend from
the past, rather than a recent exception. A 2018 report examining the working
of the juvenile justice system in Kashmir had noted many limitations of the
implementation of the JJ Act on the ground, with many of the provisions of the
law being completely ignored.226 The authors claimed children continued to be

before ever being produced before a magistrate. But due to the police’s practice
of deliberately recording apprehended children as being above 18 years of age,

preventive detention of children in Kashmir has been continuing unabated
since the 1990s. As an indicator, Advocate Shafkat Hussain, a senior lawyer
alone.227
the police against juveniles, whilst a juvenile justice system is in place – with

226
227
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laws, institutions and procedures - has, according to the authors, resulted in a
complete breakdown of trust in the justice system.228

note of the prevalence of the use of arbitrary detention of children in Kashmir.
remarked that his detention was not only arbitrary, but also a violation of the

International and the International Commission of Jurists (ICJ) jointly called on
229

6. Conclusion

political context of securitisation and militarisation. The arbitrariness of the
security forces, the massive and all-pervasive surveillance state, and the state’s
abuse and illegal detention, have all contributed to the entrenchment of a culture

complete disengagement of security forces from dealing with children. Instead,
the state administration and the security forces have peddled lies at every level
about their steadfast and systematic attempts to browbeat an entire generation
into submission, thus perpetuating a vicious cycle of criminalisation and alienation.

Delhi, the last vestiges of hope are being stripped even from those who once

228
229
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Delhi, meanwhile, has shifted to giving the security forces in Kashmir a “free

The Supreme Court, the highest court in the land, has in the past stressed the
importance of prioritising rehabilitation and compassion when it comes to dealing
the mind of the child, estranging him from the society and breeding in him aversion
bordering on hatred against a system which keeps in jail,” the Court had noted
once.230 Today, however, the Court cannot spare more than “an hour” to entertain
an attempt to introduce at least a semblance of transparency and accountability.231
As the supposed parens patriae of the children of Kashmir, the state is expected
to act as the parent of all children in need of protection. Instead, justice institutions
and psychological damage upon Kashmir’s innocent children. History is unlikely to
judge this kindly.

Annexure232
Case study – 1: Baramulla district
the abrogation of Article 370 and also detention of many people including minors.
illegally detained. Although making time to speak with the researcher, the minor
and their parents refused consent for documentation. We therefore decided not
to use individual testimonies. Researchers then talked to other people in the
community to corroborate the version of the minor and their families. Consent was
taken to document a synthesised narrative – drawing on several interviews. There
were 7 minor boys picked up from the area and kept in custody unlawfully for 3
to 4 days. The names of the victims, their families, names of villages and police
station too are not being used. According to the families, Police have noted down
the details of the minors and kept their pictures to be able to continue to keep up
the pressure on the children and their parents

230
231
Children In Kashmir
232
identity of minors.
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A stroll through the market
mother with household chores. He was on his way to buy medicines and was
got involved in a protest. According to the victim’s father, the minor got emotional
and threw a stone at the armed forces personnel. The boy, a 13 year old was
ruthlessly on the road itself. The account was corroborated by a woman who
happened to be an eye witness and later came looking for the boy in his village.
wolves hungry for blood’ and how she had to look away as she feared the boy
would be dead by the time the police personnel were done with him. Later when
the mother of the child was informed by local boys of her son being detained,
and asked the whereabouts of her son. She was redirected to the major of
the Army camp who showed the mother a video of the minor taking part in a
protest. By that time though the minor had been detained along with his friends,
also minors in the local police station. During the detention, children all aged
between 12 to 14 years, were severely beaten resulting in injuries to all of them.
A couple of them were left with serious injuries; one with a fractured arm and
they were detained unlawfully in the police station for four days, during which
period the families of the minors and elders of the village repeatedly visited the
succession, family members were asked to revisit the station but the children

action’ in case they were found to be involved in any act against the police in the
future.
Deep sense of fear
The minors that we talked to were severely traumatised; they complained of
physical pain and discomfort and of recurring nightmares and sleep disturbances.
families being reluctant to let them out of their sight for long. Family members
of the minors have been accused by authorities of encouraging their children in
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law – JJ Act 2013 - that is meant to protect minors from unlawful detentions. Given
these circumstances it is understandable that the families do not want the cases
of their minor children to be highlighted. As the father of one of the boys said to
us, “we understand that our child was injured badly, but we have put it behind
us. We don’t want any kind of justice; we are just happy that there is no record
against him right now”. There is no accounting for the tremendous psychological
their families. There is absolutely no mention of the costs involved in getting the
treatment for the injuries these minors have sustained in detention; there is just
still be salvaged. In such a scenario, where the Indian state has managed to enter
deep into minds of people to create a fear for their very existence, silence seems
to be a the only response.

Case study – 2: South Kashmir
The detainees were held on the charges of stone-pelting on 11th of August 2019.
The situation in south Kashmir was very volatile in the aftermath of abrogation of

he was travelling home on a scooter. He was then frisked, threatened and beaten
the same village, also minors” said one of the eye-witnesses. The police along
with paramilitary forces then came to the village as night was setting in for a raid.
They vandalized every vehicle parked outside of the houses of residents. They
forcibly entered into the houses of the other three minors and broke windows of
the houses. There was a palpable fear in the air that evening and the following
The fathers of the two minors were dragged out from their houses and taken to
ruthlessly in the police station. The police asked them to produce the accused
immediately. However, when their sons were produced before the police, they
were not released for two days. The accused minors were lodged in the same jail
alongside their fathers, in clear violation of the juvenile justice rules. The father of
stone-pelting incident that took place in the area in future.
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The family then hired a lawyer and went to the district court to apply for bail –
from police lock up to Harwan Juvenile home where they were held for another
because he was allowed to play and move around. They were released from the
fresh report in the court on 14th of December and charged the four minors under

members of the family, mothers are carers. This incident has impacted their
daily lives greatly and there is terror in their eyes as they recall the incident. The
criminal proceedings has highly demoralised them and crushed their hopes of
getting out of this mess. The families are worried about their sons’ education and
welfare. They seem to be so traumatized by the unfolding of the events.

85

